
 

 

Jim’s Perspective… 
 

Errors and Omissions Insurance Coverage Involving Agencies 

 
An insurance coverage dispute between the insurer and the insured always relates to a loss or 

event that has occurred at some point before the coverage question exists.  It is the loss or event 

that gives rise to a claim submitted to the insurer for coverage and payment.  This process was 

the subject of a recent Nebraska Supreme Court decision. 

 

The insured, Great Plains Livestock Consulting, Inc., (Great Plains) was a client for two 

insurance agencies, Midwest Insurance Exchange, Inc. (Midwest) and UNICO Group, Inc. 

(UNICO).  Great Plains was a defendant in a lawsuit which alleged that it was negligent and 

breached an implied warranty of fitness regarding feed ration formulas and feed products 

provided to agricultural entities.  Midwest initially provided E&O coverage to Great Plains with 

Capitol Specialty Insurance Corporation (Cap Specialty).  Great Plains subsequently worked 

with UNICO to procure various insurance coverages including E&O coverage with Lloyd’s 

London Syndicate 2987 (Lloyd’s).  Great Plains brought a declaratory judgment action against 

Midwest, UNICO, Cap Specialty, and Lloyd’s to determine whether the E&O policies provided 

by the two insurers covered the lawsuit involving negligence and breach of warranty related to 

feed formulas and feed products.  Great Plains filed a separate negligence lawsuit against 

UNICO and Midwest alleging they had a duty to transfer or procure an E&O policy for it, and 

breached this duty by failing to ensure the requested policy was in place. The trial court 

dismissed the declaratory judgment action because, at a hearing, all parties to the Declaratory 

Judgment lawsuit agreed there was no insurance coverage for the claims and lawsuits filed 

against Great Plains.  This left pending only the negligence claims against UNICO and Midwest.  

UNICO and Midwest argued that the negligence lawsuit should be dismissed because the 

negligence complaint was premature.  Who knows when, or if, Great Plains will ever be liable 

for anything.  The trial court then entered an order dismissing the negligence claim stating in part 

that the liability of Midwest and UNICO to Great Plains is currently unknown, and the amount of 

damages is also not known. 

 

The pending lawsuit against UNICO and Midwest involves some fundamental legal doctrines 

related to a court’s proper jurisdiction over a legal matter.  A court must have “subject matter 

jurisdiction” over the legal issue that’s in dispute.  Subject matter jurisdiction is the power of a 

court to hear and determine a case that is in a class or category of law to which the court 

proceedings in question belong and that the court can deal with the general subject matter 

involved.  Stated differently, subject matter jurisdiction is the authority of a court to hear cases of 

a particular type, or cases relating to a specific subject matter.  For instance, the bankruptcy court 

only has the authority to hear bankruptcy cases.  “Ripeness” is one component of subject matter 

jurisdiction.  Its fundamental principal is that courts should avoid entangling themselves, through 

premature adjudication, in abstract disagreements based on contingent future events that may not 

occur at all or may not occur as anticipated. 

 

On appeal to the Supreme Court, Midwest and UNICO argued that the claims against Great 

Plains require litigating abstract issues of future and contingent outcomes that may or may not 



 

 

occur or may not occur as anticipated since the claims against Great Plains are ongoing and it has 

not been found liable for any act or omission.  The negligence claim against the agents is not yet 

ripe for determination.  Great Plains argued, however, that the trial court’s dismissal focused only 

on prospective settlements or judgments in the litigation against Great Plains, and the trial court 

ignored the costs Great Plains has already incurred in defending the lawsuits brought against it, 

which, by itself, makes the negligence claim ripe for adjudication.   

 

The Supreme Court reversed the dismissal by the trial court.  The Court made several points: 

 

• Great Plains does not allege that Midwest and/or UNICO failed to protect it from specific 

claims or failed to fulfill the duties of an insurer as to defense and indemnification.  

Rather, Great Plains alleges that Midwest and/or UNICO negligently failed to transfer or 

procure an E&O policy, under which the insurer would have had certain duties to Great 

Plains.  The determination of whether the agents failed to transfer or procure an E&O 

policy is not conjectural or hypothetical pending the outcome of the lawsuits against 

Great Plains; it can be determined pending the outcome of the lawsuits against Great 

Plains. 

• The Court also note that Midwest and UNICO have not pointed to any facts or 

circumstances of their negligence case that require the actual outcome of the lawsuits 

against Great Plains to be known, and are necessary to determine the negligence of 

Midwest and UNICO. 

• Finally, the Court said that even though it is not known whether Great Plains will be 

liable for anything due to its feed formulas and feed products, the elements of Great 

Plains’ negligence claim against the agents, as to its attorney fees already incurred in 

defending the lawsuits filed against it, are not conjectural or hypothetical.  It is a known 

cost, and by itself, it can be the basis for continuing the negligence lawsuit against the 

agents. 

 

If an agent’s client has no coverage for an underlying liability claim which is not yet resolved, 

and for which the client might not ever be required to pay any judgment, this does not preclude 

the client from pursuing a negligence claim against the agent for failure to provide the necessary 

and proper liability insurance coverage.  At a minimum, the client will have a definite and certain 

expense for attorney fees that have already been incurred, and would have been covered by the 

liability insurance policy, had it been in force. 
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